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摘要 
 作为国际资本流动的主要渠道，跨境并购已引起世界各国的关注且在近年来成为
投资的最主要方式。 然而，像任何其他形式的外国直接投资，跨境并购可能给东道国经
济带来利益的同时也使其付出代价。甚至有人认为，相对经济发展而言，外国直接投资通
过跨境并购的方式进入国内对其清洁投资是无益的，即使它没有产生正面的危害。这就为
东道国政府在跨境并购中提供了一个进行政策干预以保障本国经济利益的理由。中国加入
WTO 之后，法律制度的变更使得跨境并购更为容易，我们也发现了规范中国境内跨境并
购的法律制度的发展链条。 
事实上，发达国家的跨境并购主要是通过资本市场完成的，其并购制度的重点主要是保护
股东的利益和资本市场的秩序和效率；而另一方面，中国政府则更关心如何规制此类并购
交易，从而使得其国内的外国投资可以更加有利于他们的经济发展目标。考虑到这点，许
多政府机构已着手制定将跨境并购交易和审批程序，并将进一步在已实施的中国反垄断法
中体现，以确保公共利益或国家经济安全。  
中国跨境并购的发展在风格及内容都迥异于发达世界。中国作为世界上最大的外国直接投
资接受国，却只有一小部分的外国直接投资发生跨境并购。比起发达国家，跨境并购在中
国的历史很短。 中国加入WTO之后，学者兴奋地以为有足够的理由期待中国跨境并购在
不久的将来迅速地发展，因而中国最近已经并且还在构建监管此类交易的法律框架。人们
希望政府将继续推进法制度改革，并最终营造一个有利于跨境并购交易的法律环境。 但
是考虑到实际情况，仍有一些问题急需解决，如会涉及到众多政府机构，缺乏统一的法律
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规定，在保单和补偿金额上没有一个国际标准。为了在跨境并购中吸引更多的外国直接投
资。 
2010 年 4 月 6 日国务院发布了关于提高外资利用的通知，此后中国的跨境并购政策发生
了一些变化。该公告表示欢迎和鼓励外国投资者通过股权投资、兼并和收购的方式参与国
内企业的改组和重组。本文试图对中国应对国内跨境并购模式下的外国直接投资的各种法
律作做一个综述，同时深入介绍和探讨中国对该类交易的监管及管制的法律制度。 
关键词 
跨境并购    法律制度   政府权力  投资政策 
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Abstract 
Cross-border M&A, as the main channel for international capital flows, has been of 
concern to countries in the world, has in recent years is to become the predominant mode of 
investment.  However, like any other forms of FDI, cross border M&As may bring both benefits 
and costs to host economies. Concerns have even been expressed that FDI entry through cross-
border M&As is less beneficial, if not positively harmful, for economic development than the 
greenfield investments. This provides a rationale for policy intervention by host governments to 
ensure that their economies benefit from the cross border M&A.  After China’s entry into WTO, 
there is change in legal regime & makes cross border M&A more easy and we find a chain of 
development of legal framework governing to Cross border M&A within China.  
It is fact that in the developed world cross-border M&As are mostly carried out through capital 
markets, and main the focus of their M&A regimes is to protect the shareholders’ interest and the 
order and efficiency of capital markets; in China, on the other hand, governments is more 
concerned with how to regulate these M&A transactions so that the foreign investments involved 
in them can be more beneficial to serve their economy development objectives.  In this regard 
many governmental agencies have been incharge to process the cross border M&A deal, and 
approval purpose, and further screening has been deployed under the Chinese Antitrust law, to 
secure the interest of public interest or national economic security.  
The development of cross-border M&As in China is different in style and substance from that in 
the developed world. Being the largest destination FDI recipient, there is small portion of FDI 
trough Cross border M&A takes place. It can be argued that Cross border M&A has short history 
in China then developed countries.  After China entry in WTO, scholars cheer up, that it has a 
good reason to anticipate a boom in cross-border M&As in the near future, and therefore has 
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started lately its construction of legal framework governing these transactions, are still in 
progress. The government is expected to continue its effort in legal reform and eventually create 
a legal environment conducive to cross-border M&A transactions, but there are still some issue 
need urgent solutions in this regard for example; involvement of many government agencies, 
lack of unified code, lack of international standard regarding warranties and indemnities.  
To attract more FDI in the mode of cross birder M&A, there is change in Chinese policy 
regarding Cross border M&A, when state Council issued a Notice on April 6, 2010, with regard 
to improving the use of foreign investment. The notice welcomes and encourages foreign 
investors to join in the re-organization and restructuring of domestic companies through equity 
investments and mergers and acquisitions.   
This research attempts to convey an overview of various legal responses of China to the inward 
FDI in the mode of cross-border M&As, with a further introduction and discussion of China’s 
legal framework governing these transactions and regulatory control.  
 
Keywords 
Cross Border – Merger & Acquisition. – Legal framework- Government Authority- Policy- Investment 
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ABBREVIATION 
FDI    Foreign Direct Investment 
M&A    Merger and Acquisition 
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CHAPTER ONE 
BACKGROUND & BASIC CONCEPTS 
1. Introduction 
After the open-door policy, particularly with the continuing efforts of China for its entry 
into the World Trade Organization has made China one of the most attractive destinations for 
foreign investment
1
. Since 1993, China has become the largest recipient of Foreign Direct 
Investment among all the developing countries and still attracting a major portion of FDI
2
.  
Foreign investors no longer view China‘s markets as an interesting intriguing sideline, but regard 
conducting business in China as a fundamental part of their business strategy.  In the globalized 
world, the decision of how best to serve overseas markets is becoming one of the important 
challenges facing enterprises
3
. A company that has decided to sell its product in foreign markets 
has two distinct options of serving the foreign markets: either exporting or producing locally 
(FDI).  
_____________________________________________ 
1. Data from National Bureau of Statistics of China show that FDI inflows into China increased rapidly with an 
annual growth rate of nearly 20 percent from 1984 to 1991, and surged from US $11.01 billion in 1992 to US $52.74 
billion in 2002. See Section 17-13 of China Statistical Yearbook 2003, complied by National Bureau of Statistics of 
China, China Statistics Press 2003, pp.671 
 
2. Liu, Xiaming. Song, Haiyan. Wei, Yingqi & Romilly, Peter, ―Country characteristics and foreign direct 
investment in China: A panel data analysis‖ (J) Review of World Economics, (1997), Volume 133, Number 2, Pages 
313-329.  Also WIR 2010 page 4. According the WIR 2010 ranking The United States topped list with its 2009 FDI 
of $130 billion, followed by China ($95 billion). Available at 
http://www.uscc.gov/researchpapers/2004/stewartpaper/04_03_19finalreport.pdf (20/2/2011) 
3. Trade theorist carry over the concept of contestable market. Basically there are two principal implication of this 
theory (1) since investment mode of doing business is growing more importance, there should be a Multilateral 
Investment Agreement (MIA) to harmonize national polices and law relating to investment (2) investment 
community should take notice the issue of restrictive business practice that impede to access the foreign market. See 
S.J.Thomes, N.Junji, R.C.Linde, ―Trilateral Perspective on International Legal Issue, from theory into practice‖ 
Transitional Publisher Inc, USA, (1998), page 366-367 
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If the company decides to produce domestically, then again the company have two option either 
it can choose between building its own establishment (green field investment) or to acquire an 
existing domestic enterprise (cross- border Merger & Acquisition). Firms adopted new roads for 
investment by buying and selling assets and diversifying operations and activities rather than 
investing in greenfield
4
, therefore, since the 1990s, there has been significant change in FDI 
around the globe; cross-border mergers and acquisitions have become a worldwide popular mood 
in FDI
5. 
Since then it has become a trend that many multi-national companies expand their 
investment and operation through merger & acquisition in China.   
Since first merger case in the People‘s Republic of China‘s history reported in 1988, the 
enthusiasm to employ the strategy soon spread. The practice was further endorsed by the 15
th
 
National Conference of the Communist Party where the retreat was made from old socialist 
ideology of rigid public ownership. According to Mr. Jiang Zemin, the secretary general of party, 
any operational and managerial means that reflect social production laws, including those of 
capitalism, could be boldly employed. Moreover, asset re-organization and M&A are empathized 
as key part of new policy to further the reform. Fueled with this favorite policy, in 1997 alone 
over 2000 takeovers occurred nationwide and thus far as many as 150 property right transaction 
centre have been established in China to facilitate M&A transaction
6
.   
_____________________________ 
4. See J.Adam ―OECD economies and the world today: trends, prospects, and OECD statistics‖ Kogan Page Limited 
(2003) Page 3, also See Nam-Hoon Kang ―New patterns of industrial globalization‖: cross-border mergers and 
acquisition and strategic alliance, OCED Publications, France, page 10 
 
5. See Greg N. Gregoriou, Luc Renneboog ―ed‖ ―International Mergers and Acquisitions activity since 1990: recent 
Research & Quantitative analysis‖ Academic Press Publisher, USA (2007) Page 24. 
 
6. H. Norbert ―ed‖ Cross Border Merger & Acquisition and the Law‖ Kluwer Law International,(2001) page 278 
 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
Page | 3  
 
Based on this fact, it is fair to say that foreign M&A is far less developed in China and it plays 
quite a small role in the FDI inflows into China
7
. It can be argued that Foreign M&A is a new 
phenomenon in China
8. After China‘s accession to the WTO in 2001, M&As has become 
increasingly popular among foreign investors in the country. Major cross border M&A took 
place after 2001
9
. Many empirical studies have proved the strong relationship between law and 
development; even at present, the legal rules and policies governing activities of M&As, 
especially cross border in China are still in progress, before joining of WTO, a series of 
specialized laws and regulations consist on an entitled ―Interim Provisions‖.  After accession to 
WTO in 2001, China has made tremendous efforts to reorganize restructuring the legal 
framework,
 
especially, concerning the FDI
10
.  
_______________________________ 
 
7. Only 5 to 6 percent of FDI into China takes places through Foreign Merger & Acquisition. See Minkang Gu 
―Understanding Chinese company law‖, Hong Kong University Press (2010) page 249. Also see Wangwei, China 
Mergers and Acquisitions Yearbook 2004, Global M&A Research Center, Posts &Telecom Press, p12. 
 
8. In 1995, foreign investors tried to get controlling power of domestic companies through the purchase of ―B‖ 
shares. The purchase of ―B‖ shares offered by Jangling Motors Corporations Limited by American Ford Motors 
Company and the acquisition of the Beijing Light Bus Company by an Alliance between Isuzu & Itochu ( Japanese 
companies) acquired 25 per cent of the target‘s legal person shares by means of negotiated purchase, thus becoming 
the largest shareholders of Beijing Light Bus,  See Minkang Gu  ―Understanding Chinese Company Law‖, Hong 
Kong University Press (2010) page 291.  
9. B.Ben Post-WTO Economic Effects on State-owned Enterprises in China‖ GRIN Verlag Publisher, (2003) pp 69 
 
10. See Julia Ya Qin (2007). Trade, Investment and Beyond: The Impact of WTO Accession on China's Legal 
System. The China Quarterly, 191, pp 720-741 
(After the Sino-American bilateral negotiations concerning China's accession to the WTO were concluded in 
November 1999, the Chinese government immediately started adjusting its trade - related domestic legal regime.  
Until now, at the central level, as arranged by the plan for formulating, revising, repealing relevant domestic laws, 
the National People's Congress and its Standing Committee has enacted or revised 14 recent laws,  the State Council 
has formulated or revised 37 administrative regulations, * * * repealed 12 administrative regulations, and stopped 
implementing 34 other relevant documents; and the relevant departments of the State Council has promulgated, 
revised or repealed about 1000 department rules and other measures. The Supreme People's Court has repealed 20 
relevant judicial interpretations and made relevant interpretations for the adjudication of new administrative cases 
that may arise after the accession. * * * The local regulations and local government rules revised or repealed by the 
31 provinces, autonomous regions and municipalities directly under the Central Government and 49 larger cities, 
together with the relevant documents and other measures the implementation of which was stopped by the foregoing 
localities totaled more than 190,000, including 1,130 local regulations and 4,490 local government rules.( Detailed  
report available at http://www.uscc.gov/researchpapers/2004/stewartpaper/04_03_19finalreport.pdf) last visited on 
25/02/2011) 
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